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The state of the sectoris...
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This year




Navigation

* IRS Priority Guidance
Plan

* The Harvard Case

* Donor Advised Funds
* The Form 990

* DEI

* The SPONSOR Act

* Political Activity and
Elections
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IRS Priority Guidance Plan

SECTION 501(c)(3) ISSUES

1. Guidance on the application of the fundamental public
policy against racial discrimination, including consideration
of recent caselaw, in determining the eligibility of private
schools for recognition of tax-exempt status under
§501(c)(3).



“Recent caselaw”

e Students for Fair
Admissions v. Harvard
(2023)

* American Alliance for
Equal Rights v. Fearless
Fund (11t Cir. 2023)




IRS Priority Guidance Plan

2. Guidance on the statutory prohibition in 8501(c)(3) against
participation or intervention in political campaigns (the
“Johnson Amendment”).



501(c)(3)

A charity may “not participate in,
or intervene in (including the
publishing or distributing of
statements), any political
campaign on behalf of (or in
opposition to) any candidate for
public office.”




Harvard and the
First Amendment

* Administration cancels
federal grants and
requests:

* New leadership, “audit”
of curriculum and
“viewpoint diversity”

* Hire new faculty and
“admit a critical mass of
students” to balance
viewpoint diversity

 Elimination of all DEI
programs
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The First Amendment

"Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof; or abridging the
freedom of speech, or of the press; or the
right of the people peaceably to assemble,
and to petition the Government for a
redress of grievances."



Harvard v. U.S. DHHS

* The First Amendment prevents the Government from canceling
grants based on viewpoint

* Court notes President’s social media posts (“Harvard is a JOKE
[and] should no longer receive Federal Funds™)

* Government cannot condition federal funds receipt on giving up
free speech rights

* Allegations of antisemitism are not supported by evidence
e Court finds retaliation for exercise of First Amendment
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Updated Total Number of DAF Accounts

3,590,067

Donor
Ad Vi Se d . e 1,890,629




Updated Total Value of Contributions to DAFs ($ in billions)

$90.57

T

$7753 $76.49

Donor N -
Advised R
Funds I




Updated Total Assets in DAFs ($ in billions)

$327.87

$256.39

D O n O r $234.33 $229.69
Advised e
Funds l




* Potential requirements for minimum
nayout

* Potential changes to eligible
distributions

Donor Advised * Potential changes to deductibility
Funds * Potential rules regarding “self dealing”

e Should DAFs be treated more like
private foundations?

* Note: DAF regulations removed from
Priority Guidance Plan




The Form 990

Changes “to achieve the goals of clearer
reporting, better detection of misconduct,
and accountability for wrongdoers.”

 Government contracts
* Government grants

* Fiscal sponsorship arrangements




DEI (Diversity, Equity, and Inclusion)

e Affirmative action programs ruled invalid (SFFA v. Harvard)

* But Government cancellation of Harvard funding violated First
Amendment (Harvard v. U.S. DHHS)

* Government can tell you not to engage in discrimination

* Government cannot dictate viewpoints or philosophies

* Government can stop funding specific programs

* Government cannot single you out for your exercise of free speech



How to navigate DEI in
2026

* Does my program discriminate on
the basis of race? If so, do | have a
legal basis for continuing my
program?

* |s the Government seeking to take ' m(90 ) East / HIKINA
°) Eas

action against me? If so, on what
ground?

* [s my expression of ideas important
to my organization and its voice? If
so, how can | continue to express
these ideas?




The Stop Proxy Organizations Nurturing
SPONSOR Subversive Operations and Riots

Act * Would impose criminal liability on
- “sponsors” for covered activities of

(under consideration by - :

Congress) fiscally sponsored projects

* Establishes presumption of
responsibility for sponsor



Political Activity (It’s an
Election Year!)

“The Johnson Amendment”

A charity may “not participate in, or
intervene in (including the publishing
or distributing of statements), any
political campaign on behalf of (orin
opposition to) any candidate for public
office.”
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The First Amendment

"Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof; or abridging the
freedom of speech, or of the press; or the
right of the people peaceably to assemble,
and to petition the Government for a
redress of grievances."



Political Activity:
New rules for
churches?

* National Religious Broadcasters
v. Billy Long Consent Judgment:

“Bona fide communications
internal to a house of worship,
between the house of worship
and its congregation,
inconnection with religious
services” do not violate the
Johnson Amendment

* This applies only to the parties,
butcan it be limited?

* |Isthisthe beginning of a
change?




Act 11 (2026)

» Effective July 1, 2027

* Prohibits corporations
(including nonprofit
corporations) from spending
money to influence politics

* Intended to combat the Citizens
United decision

* Impacts all corporations,
including nonprofit corporations

e But also ballot initiatives

It’s official—

Gov. Josh Green (D) just signed S.B. 2471,
making Hawaii the first state to force
corporate money out of its elections and
render Citizens United irrelevant!

”

Learn more about the “Corporate Power Reset
at AMERICANPROGRESS.ORG
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